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MARINE MAMMAL COMMISSION
4340 EAST-WEST HIGHWAY, Room 905

BETHESDA, MD 20814
5 June 2001

Ms. Donna s. Weting

Chi ef, Mar&e Mammal Divi sion
National Marine Fisheries Service
Ofice of Protected Resources

1315 East-west Hi ghway, Roomi3e63s-
Silver spring, MD 20910

Dear M. Wieting:

Under section 101(a) (5) of the Marine Mammal Protection
Act, the u.s. Navy has requested fromthe National Marine
Fi sheries Szrvice a letter of authorization for the take of
smal | numbers of marine mammal s by harassnent incidental to
operations of Surveillance Towed Array Sensor System Low
Frequency Agtive (SURTASS LFA) Sonar. The Marine Mammal
Commission, in consultation with its Conmttee of Scientific
Advisor-s, has reviewed the Service's 19 March 2001 Proposed
Rule for this activity, and offers the followi ng comments. The
Service's Federal Register notice includes, by reference, the
information; contained in the Final Overseas Environnenta
| npact Sratement and Environnental |npact sStatement (FEIS] for
Surveillance Towed Array Sensor System Low Frequency Active
Senar, dated January 2001. =asthe Service's proposed rule
relies on the rers far its interpretation and justification,
the Commiss:on incorporates by reference its previous coments
on the Draft Environmental Impact Statement (see enclosed
letter of 27 'Cctober 1999) and requests that those comments
also be addressed in the Service's final rule.

To issue the requested small-take authorization for the
Navy's operations, the Service must find that the specified
activity wil.l occur within a specified geographic region, wll
take only smzll nunbers of marine mammals of a species or
stock, and will have a negligible inpact on such species or
vo»e« . The!Service also nmust find that the activity will have
no unmitigakle adverse inpact on the availability of such
species or stock for subsistence taking by Al aska Natives. In
addition, <the Service must prescribe regulations setting forth
t he perm ssi bl e nethods of taking pursuant to such activity,
and ot her neans of effecting the |east practicable adverse
i mpact on such species or stock and its habitat, paying
particular attention to rookeries, mating grounds, and areas of
simlar biological significance. Finally, the Service nust
prescribe reqgqulations setting forth requirements pertaining to
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the monitering and reporting of suen taking. These
requirements are addressed below, in the specific coments
appended to this letter, and in our-27 Cctober 1999 letter
comenting on the Draft Environnental |npact Statenent.

Geographic Specifici ty

Section 101(a) (S) (A) of the Marine Manmmal Protection Act
specifies trat incidental taking authorizations under this
provision are limted to activities-that occur in a "specified
geogr aphi ¢ region.” The Service addresses this requirement in
its response to comment 10 of the proposed rule (pp. 15377-
15378), in which it cites pertinent legislative history: w1t
is the intention of the Committee that both the specified
activity and the specified region referred to in section
101 (a) (5) be narrowly identifed so that the anticipated effects
Wi ll be substantially simlar." The Service proposes to meet
the statutory requirenent by dividing the worid*'s oceans into
16 operating areas, concluding that the 16 areas have
sufficiently "simlar characteristics, both biological and
otherwi se," so that the anticipated effects throughout each
area willbe substantially simlar and therefore qualify them
as specific geographical regions for purposes of section
101¢a) (5) (A). In reaching this conclusion, the Service makes
only broad statenents regarding the geographic simlarities and
provi des no anal yses specific to any of the regions to support
Its concl usion+

The Marine Manmal Conm ssion believes that inportant
di fferences exist anong and within these different regions, and
that effects also may vary significantly anong and within
regi ons. For exanple, different marine manmal species may be
taken, ranging from severely endangered species, such as right
whal es and tne Hawaiian nonk seal, to species whose popul ations
are considered healthy and nore stable, such as the gray whale
and California sea lion. similarly, marine mammal habitats
potentially disturbed by SURTASS LFA operations nmay vary in
significance from relatively uninportant areas to areas
inportant to feeding and vital for mgration, reproduction, or
other functions. Many of the proposed regions include both
tenperate andtropical waters and, in all cases, they include
coastal as well as'pelagic habitats, As such, it is not clear
t hat designation of these broad areas is consistent with
Congressional expectations that the specified region(s) "be
narromy identified" and that they not include |arge and
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di verse areas such as the entire North Anmerican Pacific coast.
It also is not clear that the anticipated effects wuld be
simlar in any but the nost general nmanner; i.e., marine
mammal s would be present and taken. As offered in the proposed
rule (pp. 15377-15378), the rationale for concluding that the
16 areas constitute specific geographic regions is too general

- Il glosses over biogeographical variation that is essential

to understand (1) the distribution and life history features of
the many and varied species that may be affected by SURTASS Lrz
sonar operations, and (2) the nature and extent of the
resulting effects. A more narrow geographic scale would likely
enhance assessnent of effects based on conparisons of
operational areas and non-operational (i.e., control) areas.

In view of the extensive uncertainty about the potential

effects of SURTASS LFA sonar, nore narrowy defined operationa
areas, coupled wth an effective research and nonitoring system
to detect and assess effects, seemto be necessary for prudent
and precautionary devel opnment and use of this system

For the above reasons, the Marine Manmal Conmi ssion
recommends that the Service describe in the final rule the
speci es assenbl ages, their biogeography and inportant life
history characteristics, as well as pertinent oceanographic and
ot her physical characteristics of each of the proposed regions
in sufficient detail to ascertain whether the effects on the
di verse marine manmal assenbl ages throughout each region would
be substantially simlar, Such an assessnent seens to be an
essential prerequisite for determning the simlarity and
significance of potential SUKTASS Lra effects anmong and w thin
the identified regions.

Negligible Effects

Section. 101 (a) (5 (A) (i) specifies that, before authorizing
the incidental taking of marine mammal s under this provision,
the Service rnust find that "the total of such taking during
each five-year (or less) period concerned wll have a
negligi bl e inmpact on such species or stock.,.." The applicable
regul ations define "negligible inpact” as "an inpact resulting
fromthe specified activity that cannot be reasonably expected
to, and is not reasonably likely to, adversely affect the
species or stock through effects on annual rates of recruitnent
or Survival."
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The Navy's assessnent of SURTASS LFA inpacts on narine
manmal s was based on anal yses of the potential biological risk
associ ated with those operations. The Navy defined the
potential. biological risk as the probabiIiYy of injury or
behavi oral harassment. The Navy estimted the probability of
injury based on a study by Ri dgway etal . %1997) to determ ne
the onset oz tenporary threshold sh|ft In hearing sensitivity
of marine manmmals, and it evaluated the probability for
signi ficant change in biologically inmportant behaviors based on
studi es conducted by its Low Frequency Sound Scientific
Research Program  The Navy also indicated that the potentia
for injury would be mtigated by a real-tinme nmonitoring or
mtigation systemto detect nmarine nammals within an area near
LFA sound projectors where received sound |evels could be
injurious. Simlarly, potentially significant changesin
bi ol ogically inportant behaviors would be mtigated by a range
of geographical constraints; i.e., no operations in the Arctic
and Antarctic, no operations in offshore biologically inportant
areas, and limits on operations so that sonar sounds woul d not
exceed 180 B within 12 nm (22 km) of any mainland or island

coastline.

Wth respect to anal yses of pot-ential narine nmamal
injuries, thke Navy and the Service rely heavily on the study by
Ridgway et cl. (1997). As discussed bel ow, however, the Marine
Mammal Commission is concerned that the results reported in
Ridgway et z1, (1997) may not provide a good nodel for the
onset of tenporary threshold shift due to SURTASS LFA
operations.

. In this study, bottlenose dol phins were exposed to sounds
of one-second duration, whereas marine nammals in the wld
woul d be exposed to SURTASS LFA sounds for 6 to 100
seconds.  The significance of this difference in sound
duration is not clear, but R dgway et al, (1997) cautioned
that it is inportant to study the onset of tenporary
threshold shift at different durations, inplying that
sound duration could be an inportant factor. |n addition,
the Navy's consistency determnation for offshore waters
(cited in the California Coastal Conm ssion's Consistency
Determ nation No. CD-113-00, page 27) states that research
on Navy divers resulted in “the establishment of a damage
risk threshold of 160 dB received level for less than 2
mnutes at one tine and for less than 15 minutes a day,"
whi ch alsc indicates that sound duration is an inportant
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consi derati on. Moreover, the FErs and the proposed rule
{p. 15386) i ndicate 'chat sounds of |onger duration wll

| ower the threshold of auditory sensitivity so that
tenporary threshold shift or permanent threshold shift
occurs-at | ower sound pressure or intensity |evels. Thus,
the available information suggests that sound duration is
an inportant consideration when estimating the onset of
temporary threshold shift. However, sound duration does
not appear to have been considered by the Navy in
estimating the harmthreshold of 180 48, or in its formula
for calculating a single ping equivalent.

The results of R dgway et al. (1997) also were based on
exposure to sounds of different frequencies (3, 20, and 7'5
kHz) than those generated by SURTASS LFA operations (0.1
to 0.5 kHz). Again, the significance of this difference
is not clear. On the one hand, Ridgway et al. (1997) are
cited in the proposed rule to support the estimated 180 4B
harm threshold. This inplies that frequency either is not
an inportant consideration or that effects of 3-kHz sounds
examned in their study provide a reasonable basis for
estimating the effects of 0.1~ to 0.5-xHz sounds produced
by SURTASS LFA sonar. On the other hand, in responding to
concerns about recent cetacean strandings in the Bahanas,

t he Navy suggested that those strandings were not related
t o SURTASS LFA because the sounds produced were in the
range of 3 to 5 kHz (a md-frequency range) and that
“SURTASS LFA sonar is not conparable to those associ ated
W th ary of the reported strandings {in the Bahamas]"
(“SURTASS LFA DCEIS/EIS Review' attachment to 24 August
2000 letter fromthe Secretary of the Navy to the Chairnman
of the House Committee On Resources). | f the mid-
frequency sounds produced in the Bahamas are not a good
model of the potential effects of SURTASS 1ra because of
their higher frequency (i.e., 3-5 kHz), then it would
follow that the results of Ridgway et al. (1997), based on
3, 20, and 75 kHz also may not provide a reliable

i ndication of the effects of the SURTASS LFA sonar on
marine mammal s.

The onset of tenporary threshold shift also is a concern
because of its significance for estimating the nature and
extent of "take" under the Marine Mammal Protection Act.
The Navy defined harmas the onset of tenporary threshold
shift, and suggested that such a shift would inply injury,

doos
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albeit;of a non-serious nature.- The Service, on the other
hand, _s suggesting that tenporary threshold shift is not
an injury, but rather an inpairnent, and therefore
constitutes only level B harassnment. This distinction

seems ill-founded. Definitions of "injury" fromWbster's
Ninth wew Col |l egiate D ct|onary (1991) include "hurt,
damage, Oor | 0ss sustained.” The onset of tenporar

thresh¢ld shift indicates that physical forces appyled to
the hesring tissues involved in hearing have been damaged
to the/extent that they cannot function normally, thereby
compronpising the affected marine mammal and placing it at
an increased |level of risk due to the |loss of hearing
functien. Wiile the dysfunction or inpairnent is
temporgary (as are many injuries), it results from danage
accrued through exposure to abnormal physical forces
result4ng from sound production. As marine mammals rely
blqnlfLudutly on bearing for avoi dance of predators,
detection and capture of prey, comunication with
conspec1f1CS, or other inportant behaviors that determ ne
their ability to reproduce or survive, they may be
seriously disadvantaged by tenporary t hr eshol d shift,
albeitionlytenporarily.

. The Service al so appears to suggest that, as a form of
| evel , %-harassment, tenporary threshold shift constitutes
a reasonable lower limt for the assessnent of harassnent
and, thus, take. This interpretation could underm ne
meaningful consideration of behavioral effects that occur
at sound |l evels below those that may result in tenporary
threshold shift. Such effects could involve
communication, social arganizatian, foraging, mgration,
or other inportant life history traits that can affect
reprodiction and survival. This de facto redefinition of
take ard harassnent and inconplete consideration of
pehavi¢ral effects would be inconsistent with the
statutory definitions of those terns, particularly that
defining Level B harassment. Although it may be that
t hese potential behavioral effects have only a negligible
impaction the affected species and stocks, they do
constitute taking and therefore cannot be ignored.

As discussed below, the Marine Manmal Conmission also is
concerned with the assessnent of the potential behavioral
effects in the FEIS arid the proposed. rule.

o7
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. The potential for behavioral effects was evaluated by the
Navy's' Low Frequency Sound Scientific Research Program,
coupled with a review of previous studies. The research
program focused on four species: blue and fin whal es
invelved i n feedi ng behaviors, hunpback whal es involved in
reproductive behaviors, and gray whales during mgration
The Navy consulted with a range of scientists to 1dentify
the species considered nost vulnerable to the effects of
| ow frequency sounds as produced by sUrTASs LFA
operations. Wiile these species nmay be the nost
vul nerable to such sounds, our current understanding of
the vulnerability of various species, stocks, or sex/age
classes is very limted. For exanple, current scientific
information is not sufficient to describe the range of
sounds produced and heard by all potentially affected
species, stocks, and age/sex classes, nor is it sufficient
to desdcribe the psychol ogical, physiological, or
behavi oral characteristics of each species, stock, or
age/ sex class that nmay be affected by | ow frequency sound.
Thus, potential behavioral effects should be evaluated and
considered with caution. Qur current inability to
describe the potential relationship between beaked whal e
strandings and various sonar systens illustrates the
limited extent of current understanding.

e The experinents conducted by the Low Frequency Sound
Scientific Research Program and previous research are
described by the Navy and the Service, but the information
provi ded often is not sufficient for the reader to
understand or judge the nerits of the Navy's and Service's
concl usions based on their results. For exanple, with
respect to effects on hunpback whal es, the rFEIs and the
proposed rule indicate that the whal es showed apparent
avoidarce responses and a cessation of singing behavior
during LFA transmssions from 120 to 150 dB, but then
appear to dimnish this finding by suggesting that this
observation pertained to only half of the singing whales.
It is not clear why responses in 50 percent of the whal es
IS not considered potentially significant, In addition,
al though the FEI'S describes previous studies suggesting
significant behavioral responses to underwater sounds, the
FEIS seems tO ignore that evidence in formng its
concl usi ons about potential behavioral effects. For
exanpl e, on pages 4.2-26to 4.2-29, the FEIS includes (1)
a summary statenment by Richardson et al, (1995) that
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indicares that marine mammals may have a limted tol erance
for continuous underwater sound |evels at or above 120 4B,
(2) a description of significant gray whal e responses to
continuous sounds of about 120 4B in their mgratory path
(Malme et al . 1983, 1984), (3) a description of behaviora
responses of beluga whales to icebreaker noise at 27 nm
(50 km, and (4) a description of avoidance responses of
bowhead whales to drill ship noise at received |evels of
110 to 132 dB (Richardson et ail. 1995). This information
conbi ned with the observations of behavioral responses
during the Low Frequency Sound Scientific Research Program
denonstrate sonme potential for significant behavioral
responses Of marine mammals to these sounds. Therefore, a
nore reasonabl e conclusion fromthese results would be

t hat behavi oral changes were observed and can be expected,
but the available information is not sufficient to assess
the significance of those changes, and that nore
investigation of possible effects is required.

o Inportantly, the Low Frequency Sound Scientific Research
Program and previous studies (just described) did not
assess potential behavioral responses to signals in the
range c¢f 150 or 155 dB to 1.80 dB. As decibels neasure
sound intensity on a logarithmc scale, sound intensities
from1zo dB to 180 d8 woul d provide a sound stinul us
orders of magnitude greater: than those at |ower |evels.

Al t hough behavi oral responses nay increase accordingly,
the studies conducted to date are not sufficient to
descri be the nature and degree of behavioral responses
that coul d reasonably be expected fromthe | ow frequency
sound intensities of the magnitude generated by SURTASS
LFA operations. Ridgway et al. (1997) described

behavi oral responses of their four bottlenose dol phins to
sound intensities over 180 dB. However, the responses
observed Iin that study are not likely to be good
indicatars of responses in wld popul ations because of the
captive nature of the study and because that study

requi red consi derabl e managenent or control of the

dol phi ns' behavi or,

. Finally, the Low Frequency Sound Scientific Research
Program studi es assessed short-term behavioral responses
to low frequency sounds, but did not assess long-term
responses, I n this regard, it is not clear that short-
term responses are good indicators of the potential leng-




06/05/01 18:30 @301 504 0099 .. r.v L MARINE MAMMAL @o1o

-

9

termetfects. While marine mammal s may not ' exhibit

obvi ous short-term behavi oral changes, they may have
limted tolerance for long-termstimuli that could affect
their reproduction and survival. For exanple, over tine
animals may abandon their preferred foragi ng or breeding
grounds or alter the timng or path of their mgration to
avoi d ong-term disturbance. At a minimum, it seems
inportant to recognize the limtations or shortcom ngs of
the available informati on and to adopt correspondingly
precautionary managenent strategies.

In addition to the above, the Marine Manmal Commi ssion is
concerned akout the potential inpact of SURTASS LFA operations
when considered in the context of a1l the other human-rel ated
factors that may detrinmentally affect marine mammals. The FEIS
includes a section on potential cumulative effects that notes
recent changes to anbient noise levels in the ocean,
operational parameters Of the SURTASS LFA sonar system and the
contribution of SURTASS LFA sonar relative to other sources of
noi se. However, the section does not provide the necessary
anal yses to assess the combined effect on nmarine mammal s.
Because the extent of the inpact from SURTASS LFA is, in part,

a function c¢f the status and vulnerability of the potentially
affected species, and becauseother human-related activities
may affect the status and vul nerability of each species, a
reasonabl e and rigorous cunul ative effects analysis seens an
essential precursar'to any determ nation of negligible inpact.

Based an these considerations, the Marine Mamal
Conmi ssion is concerned about the basis for a negligible inpact
determ nation. The above information clearly indicates that
the potential effects of SURTASS LFA operations cannot be
described with certainty. In addition, scientists are
presently unable to describe the abundance and distribution of
many speci es and stocks, are unable to assess accurately and
preci sely the reproductive and survival rates of nbst species
and stocks, and often are unable to attribute observed trends
to specific causes, either natural or human-related, This does
not nmean that such effects will not occur if SURTASS LFA is
authorized. Rather, it suggests that our ability to predict
the effects »f SURTASS LFA sonar is limted and such operations
shoul d be nmanaged with appropriate |evels of caution together
with reliable nonitoring systens to detect potential effects,
as discussed bel ow.
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Smzall Numbers

Section 101 (a) (5) (A) of the Marine Manmal Protection Act
also requires that incidental taking authorizatfans under this
provision are limted to activities that take only "small
numbers” of marine manmals.  The proposed rule (p. 15378) notes
that the regul ations promul gated by the service define "small
nunbers” to mean "a portion of a marine nanmal species or stock
whose taking woul d have a negligible inpact an that species or
stock. " As the Conm ssion has pointed but in several letters
to the Service since that definition was adopted, the
definition effectively eliminates the distinction between the
I ndependent requirenments of section 101(a) (5)(A) concerning
smal | nunbers and negligi bl e inpacts. The discussion in the
preanbl e of the proposed rule references the legislative
history behind the 1981 anendnent that created the snmall-take
exception tc: support its position, put neglects to include a
conpl ete discussion of the relevant Congressional statenents.
Wiile the Service is correct that the referenced Commttee
report recogni zed the imprecision Of the term “small numbers,"
and was unable to offer a precise formulation in terns of
numerical limts, the report also indicated a clear
Congressional intent that the finding concerning small nunbers
is to be separate from that concerning negligible inpacts. In
di scussing the negligible i npact finding, the legislative
report states that this was "an additional and separate

safeguard.” It further states that "j[t]his additional test is
meant to sexve as a separate standard restricting the authority
of the Secretary." Finally, the report states that taking

cannot be authorized under section 101 (a}{3) "{ulnless a
particular activity takes only small nunbers of nmarine mamal s,
and that taking has a negligible inpact on the species...."
(Emphasis added.) By defining "small nunbers" to nean that

| evel of taking that would have a negligible inpact on the
affected marine mammal stocks, the Service has nel ded the snall
nunbers critsrion and the negligible inpact criterion into a
single criterion, contrary to Congressional intent as reflected
in the referenced report, Thus, while the Service's proposed
finding is consistent with the regulatory definition of the
term "smal | numbers, ” the Comm ssion continues to question
whet her that definition conports with the underlying statutory
provi si on- This being the case, the Marine Mmal Commr SSion
again reconmmends that the Service revise its regulatory
definition of "small nunbers" to reflect the |anguage of, and
intent behind, the statutory provision. The Marine Manmal
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Conmi ssion further recommends that the Service estimate the
nunber of marine mamal s that potentially could be taken in the
course of the proposed five-year authorization and provide its
rational e for concluding that this constitutes a "small

nunber. "

On a related matter, regional density estinmates are used
to calculate the proportions of regional narine manmal
popul ati ons expected to be taken incidental to the proposed
action. Where data on narine manmmal distribution are not
avai l able, the calculations are based on the assunption that
the mari ne mammal species and stocks are uniformy or randomly
distributed. Considerable evidence exists to indicate that
mari ne mammal distributions are neither uniform nor random but
are determ ned by biol ogical and physical oceanographic
features that are also non-uniformy and non-randomny
distributed. Therefore, this assunption is likely to be
i naccurate and could |ead to underestimation of effects.
Further, the resulting calculations indicate that 5 to 10
pcrcent or more of certain popul ations could be taken in Sone
regions. The rationale for concluding that such proportions
constitute small numbers is not explained. Likewse, the
rationale for using estimtes Of the proportions of popul ations
rather than estimates of the nunber of individuals expected to
be taken is not explained. Therefore, the Marine Nanmal
Conmi ssi on_recommends that if issued, the final regulations
shoul d explain the rationale for these assunptions, findings,
and concl usi ons.

Availability for Subsistence Purposes

Section 101(a) (5)(A)(i) specifies that, before authorizing
the incidental taking of marine mammal s under this provision,
the Service nust find that "the total of such taking during

each five-year (or less) period concerned will ... not have an
unmtigabl e adverse inpact on the availability of such species
or stock for taking for subsistence...." The Service summarily

addresses this point by prelimnarily concluding that the

i ncidental taking resulting from SURTASS LFA operations would
"not have an unmtigable adverse inpact on Arctic subsistence
uses of marine mammals." Wiile the Service, in its discussion
of “marine mammal inpact concerns” correctly points out that
some species taken for subsistence (e.g., the bowhead whal e)
occur outside of the areaz where they are likely to be affected
by SURTASS LFA Sonar operations, oOther species taken by A aska
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Natives for subsistence, including beluga whales and several

pi nni ged species, occur within the area where operations coul d
be conducted . and are included in the list of species that would
be covered by the authorization. For these species, the
Servi ce needs to provide sone analysis to support its
conclusion that there will be no unmtigable adverse inpact on
the availability of marine mammals for subsistence, taking into
account, anong other things, the possibility that the SURTASS
LFA sonar could cause localized shifts in the distributions of
some stocks, and thus their availability to subsistence
hunters.

Least Practigable Adverse Impact

Section 101 (a) (5) (A) (ii1) requires that the Service
prescribe such neasures as necessary to ensure that the
activity in guestion has the least practicable adverse inpact
on marine mammal species or stocks and their habitat. In this,
case, a determnation, of whether the |east practicable adverse'
I npact would occur is difficult to determ ne because the
activity in gquestionis not fully described. For exanple, the
extent of thsz inpact may depend largely on the novenent
patterns of the SUKTASS LFA vessels relative to marine mamal
distribution and novenent. | f vessels using LFA sonar nove
frequently among a w de range of locations, the anmount of
exposure at any one location would be relatively low.  However
if the vessels remain in, or frequently return to, particular
areas, marine mammals in those areas would be vulnerable to
mul ti pl e exposures and may suffer nore adverse inpacts,

The proposed rule (p. 15387) indicates that there are
three primary mtigati on methods for marine mammals: (1)
constraining operation of SURTASS LFA sonar transm ssions to
prevent exposure of marine, mammals to sound pressure or
intensity levels exceeding 180 dB, (2) preventing SURTASS LFA
sound intensities in excess of 180 aB within 12 nm (22 km of
any mainland or island coastline, and 3) excluding SURTASS LFA
operations from offshore biologically inportant areas. T h e
i ssue of operational constraints based on the 180 dB threshold
and meonitoering in the inmmediate vicinity of LFA projectors is
di scussed elisewhere in this letter.

A limiz on sURTASS LFA sonar transm ssions near nmainland
and island coastlines would undoubtedly help to reduce the

l'i kelihood that the transm ssions will have significant effects
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on marine mammal s distributed in nearshore areas. It is not
clear, however, that: the 12-nmlimt would result in the |east
practicabl e adverse inpact on marine manmmals in these areas.
The FEIS and the proposed rule (p. 15376) state that the

worl d's oceans are to be covered by the operation of four
vessels, (two in the Indian-Pacific OQceans, and two in the
Atlantic ocean). It therefore seens reasonable to assune that
SURTASS LFA has detection capabilities over extensive ranges.
The FEXS and the proposed rule do not include specific
informati on on the operable range, but they indicate that this
systemw || nelp detect submarines beyond the range of the
weapon systens on those submnari nes. If SURTASS LFA is
effective over entire ocean basins and over the range of
current weapnsn systens, it presumably could operate effectively
at distances far greater than 12 nm (22 knm) from shore, If
that is the case, then it is not clear why the Navy woul d need
to operate SURTASS LFA at distances as close as 12 nm (22 km
from shore. Rather, it would seemthat a nore reasonabl e,
practicabl e exclusion zone would be far greater than 12 nm (22
km). If such is the case, then the activity as described in
the proposed rule will not result in the |east practicable
adver se impact, and additional protection could be conferred on
mari ne mamals that tend to concentrate in nearshore waters by
extendi ng the operational boundary farther seaward.

Wth respect to the desiynation of offshore biologically
i mportant areas, the Navy and the National QOcean Service have
identified four areas in which SURTASS vra operations woul d be
excluded. In addition, surtass LFA operations would not be
conducted iri the Arctic and Antarctic, as described in the
proposed rule (p. 15394). The Marine Mammul Conmi ssion agrees
that the four identified areas should be subject to heightened
protection. However, the Conm ssion also believes that these
areas conprise only a portion of the offshore biological areas
of particular inportance to marine manmal s.

In the proposed rulé (pp. 15388-15389) the Service
describes a system for expanding the nunber of offshore
biologically inportant areas where use of the LFA sonar woul d
be restricted. However, the Service indicates that it will not
act on proposals or recomendations for additional areas until
t he ongoi ng rul emaki ng has been conpleted. It indicates
further: tha:: (1) to be designated as biologically inportant, an
offshorearaa would have to be particularly inportant for
breedi ng, f=zeding, or mgration, and not sinply an area where
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marine mammals are conmonly present, (2) persons or
organi zati on{? proposing deS|gnat|on of additional areas would
be required to submt sufficient information to show that the
areas are of/significant biological inportance before

rul emaking would be initiated; and (3) rulenmaking is
anticipated to take 8 to 12 nonths. '

The deferral of action to identify additional offshore
bi ol ogi cally, inportant areas as part of this rul emaking
inappropriately increases the possibility 'chat the Service will
aut hori ze SURTASS LFA operations in biologically inportant
areas where making a negligible inpact finding is questionable,
gi ven available i nformation. It is not in keeping with the
statutory mandate to make a negligible inpact determination in
the face of this information based on the assurance that any
oversights will be corrected in subsequent rul emakings.
Moreover, the Service's proposed system for designating
addi ti onal offshore biologically inportant areas, which places
t he burden on the public to show that offshore areas are
i nportant for marine mammal breeding, feeding, or mgration,
appears to biz contrary to the provisions of section
101(a) (5) (B).. Section 101l(a) (5)(B) requires the Service to
wi t hdraw or :suspend the authorization to take mari ne mamal s
under the small-take provision if, among other things, it
determ nes that the taking "within one or nore regions is
having, or may have, nore than a negligible inpact on the
species or stock concerned." (Enphasis added.) Thus, all that
a proponent of an additional area is statutorily required to
demonstrate ;is that there is a reasonable possibility that
SURTASS LFA jactivities Within the area could have nore than a
negligible impact on the affected mari ne manmal species or
stocks. once such a showi ng has been made, the burden shifts
back to the iapplicant and/or the Service to denonstrate that
allow ng operations in the area does not exceed the negligible
impact threshold. The Marine mnmmal Comm ssion therefore
recommends that section 216.191 of the proposed regul ations be
revised to reflect these relative burdens of proof. That is,
it should be sufficient for the proponent of a designation to
neet its burden by showi ng that marine manmal s occur in an area
in above average densities (i.e., densities significantly above
t hose used to calculate the percentages of popul ations that
could be affected by the proposed action), suggesting that the
area is important for satisfying one or nore biologically
significant; functions. I n keeping with the requirenments of
Section 101lia) (5) (B), LFA sonar operations should be suspended
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or prohibited in and near these areas until. it has been

determ ned that such operations will not have nore than a
negligible impact on these species or stocks.

Furthermore, the Service's systemfor identifying and
desi gnating additional areas appears to ignore avail able
informati on on marine manmal species collected by the Service
and ot hers. For exanple, the Service has collected information
on the foraging patterns of the Hawaiian nonk seal in the
Nort hwest ern Hawai i an |slands that denonstrates that the sea
nmounts scattered along this chain of islands and atolls are
i nportant foraging areas for this species. To protect nonk
seals in these areas, the Service has established a 50-nm
protected spzcies zone around the Northwestern Hawaiian |slands
and the corridors between those islands. This area, however,
has not been identified as' biologically inportant under the
proposed rule. Sinilarly, marine mamal distribution and
abundance data collected during the Acoustic Thermometry of
Ocean Cimate Marine Manmmal Research Program appears to support
desi gnation of the Pioneer Sea Muunt as an offshore
biologically inportant area, Likew se, distribution and
abundance data reported in environnmental inpact statenments for
nil and gas exploration and devel opnent offshore of southern
Califaxnia (e.g., the EIS for Quter Continental Shelf Sale No.
48) mght be sufficient to support designation of other areas,
such as the Tanner Banks and the Santa Rosa-Cortez Ridge. Data
from the Navy's own Sound Surveillance System nmay indicate
ot her offshore areas of biological inmportance. In short, the
Service and others have conducted extensive surveys in offshore
areas to assess the distribution and abundance of marine
manmmal s . The information resulting from such surveys provides
a basis for examning the inportance of various offshore areas
as potential sites for protection. Therefore, the Marine
Mammal Commission recommends that if such data were not
exam ned in devel oping the proposed rule, then the Service
shoul d carefully examne that data to ensure that it has
considered «11 offshore areas possibly nmeriting designation for
protection before proceeding wth a final rule.

Finally, in the proposed rule (p. 15383), the Service
states that it cannot require the Navy to undertake a
particular |evel and type of research outside the purview of
the proposed authoriiation, but that it strongly encourages and
expects that: the Navy to provide a detailed plan for research
to determinz the inpacts on species of marine mammal s that
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potentially may be affected by LFA sounds. In this regard, the
House of Representatives’ report acconpanying the 1981 Mrine
Manmal Protection Act anendnents (H. R. Report No. 97-228)
states, anong other things, that “..the Commttee expects that
persons operating under the authority of section 101(a) (5)
shal | engage in appropriate research designed to reduce the
incidental taking of marine manmals pursuant to the specified
activity concerned." This |anguage suggests that the Service
has the authority and the responsibility to require that
research or nonitoring capable of resolving critical
uncertainties bemade a condition of any incidental taking
authorizationsissued. Thus, the detailed research plan
expected from the Navy should be provided, nade public, and
considered in the process of deciding whether the requested

i nci dental taking authorization should be issued.

The need for a detailed research plan is underscored by
t he considerable uncertainties regarding the potenti al
bi ol ogi cal effects of the SURTASS LFA sonar, and by the fact
that the Navy will alnost certainly continue to request
addi ti onal authorizations for SURTASS LFA at the end of each
authorization period. The Marine Mammal Commission therefore
recommends that a suitable research plan be required before an
initial authorization is given, and that any reauthorization is
based on a cemonstration of suitable progress under that plan.
This research seens necessary to ensure that existing
uncertainties are resolved and that the Navy, the Service, and
the public are not repeatedly confronted with the sanme
I nformation gaps.

Moni toring and Reporting

Both the FEIS and the Federal Register notice on this
proposed action indicate that the purpose of nonitoring is to
mnimze, to the greatest extent practicable, the possible
adverse effects of the LFA sonar transm ssions on the hearing
and biologically significant behavior of marine mamal s.
However, the |egislative history and rel ated provisions of
section 10l(a) (5) of the Marine Manmal Protection Act indicate
that the in-ent of the nmonitoring requirenent is not to
mnimze the risk of possible adverse effects, but rather to
confirm tha~ animals are taken only in the nunbers and byt he
means authorized, and that the effects of the taking on the
size and productivity of the affected stocks are, in fact,
negligible (Swartz and Hofrman 1991). This is not to say that
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t he proposed nonitoring programw |l not contribute to reducing
the potential inpact of SURTASS LFA operations on narine
manmal s, as required under section 101 (a}(5) (A (ii) (I).
Neverthel ess;; the nonitoring and reporting progranms called for
by section 101 (a) (5) (A) (ii)(II) are separate requirenments with
a distinct purpose.

The Marine Mammal Conmission is concerned that the
noni toring program described in the proposed rule (p. 15388) is
not adequate to provide the information necessary to (1)
docunent how and how nmany narine manmal s are taken incidental
to the transmissions, or (2) validate the assunptions used to
concl ude that SWRTASS LFA operations will have only negligible
inpacts on nmarine mammals. For exanple, the Service states in
t he proposed rule (p. 15380) that behavioral effects can be
expected in areas where sound levels are |less than 180 dB, but
al so deened it inpractical to nonitor such effects. Wthout
monitoring of behaviora. effects, the Navy and the Service wll
have no real basis for estimating the total amount of
incidental take. The difficulty of nonitoring does not provide
a rationale for ignoring tha need to assess potentially
significant behavioral responses to SURTASS LFA, and on this
basi s al one-the nmonitoring program as proposed, mght be
judged inadequate. Thus, it appears that unless augnmented, the
proposed nonitoring program woul d not satisfy the intent of
section 101 (a) (5) (A) (ii) of the Marine Mammal Protection Act.

The Navy's proposed nonitoring program consists of four
elements: high-frequency nmarine mammal nonitoring (HF M3) sonar,
visual nonitoring, passive acoustic nonitoring, and the
correlation of stranding data with informati on on SUHTASS LFa
operations. The proposed rule (pp. 15380, 15386, 15388)
suggests that the first three of these would conprise a real-
time "tripartite" monitoring systemable ta detect
approximately 80 percent (p. 15380)t0 nearly 100 percent (pp.
15386, 1538&) of marine mammals within 2 km of the sound
projectors. 'Accordingly, this systemcould provide a basis for
preventing exposure of marine manmmals to sound pressura or
intensity levels greater than 180 dg.

The purported effectiveness of the tripartite approach
assunes separate detection efficiencies of the HFM3 sonar
system (70 percent effective), visual nonitoring (5 percent
effective), and passive acoustic nonitoring (5 percent
effective), and that these detection nethods are additive,

Ho1s
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resulting in'a conbined efficiency of at |east 80 percent.
However, these detection efficiencies would be additive only if
they were completely non-redundant. That is, the efficiencies
woul d be add:tive only if the marine mammals det ected by one
conponent of the systemwould not be detected by the others,
which seens unlikely. If their individual efficiencies were as
stated above and these three systens were conpletely

i ndependent in their ability to detect marine mammals, their
conbi ned efficiency would be about 73 percent, rather than 80
percent to 100 percent. This suggests that the information in
the proposed rule may overestimate the Navy's abilityt o detect
marine mammals w thin 2 km of the sound source.

The HFM3 system which itself may have effects on marine
manmal s, is =entral to the nonitoring and mtigation system
proposed by zhe Navy. In the proposed rule, the Service
repeatedly references this systemand its purported efficiency
as providing nonitoring ordetection capability essential for
ensuring that marine mamal s are not exposed to sound |evels
greater than 180 dB. However, as the Service also points out,
the presumed effectiveness of the HFM3 system (70 percent) has
not been verified and the evidence for this level of efficiency
has not been made available to the Service or the public.
Accordingly, the Service indicates that it will not rely on the
HFM3 systemuntil such verification has occurred. In this
regard, the Service is proposing that the assessnment and
documentaticn of the effectiveness of the HFM3 system be done
after, rather than before, incidental taking is authorized+
This suggests that the Service woul d authorize incidental
taking of marine manmal s by SURTASS LFA operations even in the
absence of an effective HFM3 system which would seemto
undermne the tripartite nmonitoring and mtigation effort
consi derabl y', Furthernmore, the Service has not indicated in
the #ederal Register notice the standards that the HFM3 sonar
w ll be expected to neet to be judged capable of effectively
detecting different species and sizes of marine manmals in or
approaching the 180 a= safety zone. The Service al so has not
i ndi cated whrat alternative nmonitoring and mtigation efforts
will be required if the HFM3 sonar does not neet the expected,
but as yet unspecified, standards. To ensure that there is an
adequate basis for detecting marine manmal s near the 180-dB
zone, the Marine Mammal Conm ssion recommends the Service (1)
devel op minimum perfornmance standards for the detection of
marine mammals Wi thin the 180 dB safety zone, and (2) require
that the Nawvy test and denonstrate the capability of the HEM3
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- sonar systenjor sone other suitable detection system before the
proposed regulations are finalized and a letter of
authorization i S issued.

The fourth el ement of the proposed nonitoring systemw ||
be an investigation of the correlation between SURTASS LFA
sonar transm ssions and stranding events, \Wiile such an
investigation shoul d be conducted, it nmay not provide a
reliable indication of the effects of such transmi ssions
because marine mammal s affected physically, physiologically, or
psychologically_in offshore areas far fromland -are unlikely to
reach and stiand onland sinply because of the distances
I nvol ved. Thus, the "utility of this approach for detecting
significant effects is likely to be very |ow

In view of the extensive uncertainty about the potential
I npacts of SURTASS LFA operations on marine manmals, the nature
and extent of nonitoring and reporting, both real-tine and
long-term are inportant issues. Wth respect to real-tine
nmonitoring, the proposed rule indicates that such nonitoring
w il be based on the tripartite system descri bed above. The
proposed rule (p. 15383) also indicates that real-tine results
of such monitoring will not be imedi ately avail able due to
post-m ssion analysis requirements including declassification
of sensitive national security information. Rather, the Navy
has proposed, that nonitoring results be provided annually.
However, if real-time or near real-tinme nonitoring i s necessary
to detect unforeseen inpacts or make essential operational
adj ustnents ;to ensure negligible inpacts on marine mamals, it
is not clear why the results could not be made available wthin
a few days ¢r weeks. Such data al so may be useful for
i dentifyingioffshore areas of biological inportance that should
be protected, and for validating assunptions upon which the
pr oposed neqllglble i npact determnation is based. The Marine
Manmmal Conmm ssion i s unclear why such raw data shoul d be
classified and why they could not be provided to the Service
wthin a few days or weeks after the conclusion of each LFA
training exercise conducted during the one-year periods of
i ncidental taking authorization. Therefore, the Marine Mammal
Conmi ssi on reccemmends 'that the Service either provide better
justification for the proposed reporting schedule or require
that data on the species, nunbers, and activities of marine
manmal s observed during training exercises be submtted to the
Service and;made publicly available within a few days or weeks
after each exercise. In-depth annual reporting and analysis of
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observational and related-activity data should al so be
required.

Wth respect to long-terminpacts, the proposed rule (p.
15388) indicates that “{t]he Navy proposes to provide a LTM
[long-term nonitoring] programte conduct annual assessnments of
the potential cunul ative inpact of SURTASS LFA sonar operations
an the marine environnment, provide the necessary reporting to
i ncrease know edge of the species, and to coordi nate research
opportunities and activities." As noted earlier, the
| egislative history of section 101{a) (5) of the Mrine Mammal .
Protection indicates that Congress intended that research
requi rements should be included in snall-take authorizations
whenever there is significant uncertainty concerning how and
how many marine mammal s m ght be affected by the activity in
question. such nonitoring and assessnent shoul d include both
annual assessments of the previous year's data, as well as
long-term retrospective analyses of cunul ative SUKTASS LFA
effects. Assessnent of long-term cunulative effects is
essential because effects not apparent on the basis of a single
year of data may be nore obvi ous when exam ned over the long-
term That is, the power of the nonitoring systemto detect
si gnificant popul ati on changes shoul d increase over tine as
more data becone available. The nature of the planned long-
"term nonitoring has not been described and such information is
essential tc ensure that existing uncertainties wll be
resolved and. that both short- and long-terminpacts will be
negligi bl e.

To ensure that the essential information is collected for
such long-term retrospective analyses, the Mrine Nanmal
Conm ssion recommends that the Navy and the Service devel op and
incorporate their long-term nonitoring and research strategy as
part of the proposed action. As part of that research program
t he Navy shoul d nmaintain records and report the dates, tines,
and locations of each exercise, including the nunber, duration
and tines between transm ssions (pings), and all observations
of marine mammal s nade incidentally as well as a product of the
required nonitoring. Such recordkeeping seens especially
inportant in view of the uncertain effects and potentially |ong
lifetime of surTass LFA operations, |n addition, the Marine
Mammal commission recommends that the Service require that the
Navy undertake directed experinentation, as recommended in the
Nat i onal Research Council's May 2000 report, Marine manmals and

low frequency sound: progress since 1994, to docunent how
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| representative species and age-sex classes of marine mammals
respond to different types and |evels of low frequency sounds.
QG her useful research requirenents mght include the follow ng:

L Augmentation of the proposed passive acoustic nonitoring
program: to test for differences in the nature or frequency
o marine mamual vocalizations before and after LFA sonar
transmissions;

2. A routime exam nation of observational data collected
during the LFA sonar exercises to help identify additional
offshorz areas of bioclogical inportance that shoul d be
protect?d;

3. " Analyses to determ ne changes in the sizes, ranges, and
productivities of potentially affected species and stocks
fromsurvey prograns currently being conducted by the
Service; the Navy, the M nerals Managenent Service and
ot hers.'

Finally, the proposed rule indicates (p. 15388) that, to
allow the Service to respond pronptly to changing conditions,
the Service would allow many of the mtigation, nonitoring, and
reporting requirenents to be detailed in the Letters of
Authorizaticn (LOAs), rather than in the regul ations. It al so
i ndicates that opportunity for public commentwould be provided
for “substartial modifications" to LOA requirenents before such
modifications are made, but provides no indication of what
would be viewed as a substantial nodification. Thus, the
public and interest groups concerned about the possible
cumul ative effects of the proposed action are given no
i ndication «f the kinds of nodifications that could or could
not be instituted by the Service w thout their know edge or
opportunity for comment. At a mininum the final. regulations
shoul d spec:fy the nature of non-substantial nodification that
coul d be made without opportunity for public comment.. Further
| in this regard, while there nmay ‘bepractical reasons why the

Service is proposing such an approach, We note that the statute
is clear that at |east some of these specific issues are to be
addressed in the regulations thenselves, rather than in the
LOAs. Thus,' the Marine Mammal Commission recommends that the
Service review the proposed rule, particularly sections 216.182
(permissible methods of taking) and section 216.188 (letters of
authorization) and consider ways to include the required
information in the regulatory language.
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If you or your staff have questions about any Of the
Conmi ssion's comments, please |et me know.

)
]

Sincexely,
L. oL =

Robert =, Mattlin, Ph.D.
Executive D rector

Encl osures (2)
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